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BKHORIiTHli
SURFACE TRANSPORTATION BOARD

PVC O INDUSTRlhS. INC v SOU 1H ) FINANCE DOCKET
1J1 AINS SMTHUNO. \ TO CO ) NO 34870

)
PYU) 1NDLS I'RIES, INC. -- ) HNAN'fli DQCKFT
ALI bRNA 11VE RAIL SERVICE- ) NO 34889
SOL 111 PLAINS SWITCHING LTD j

KKPLY IN OPPOSITION TO "EMERGENCY MOTION
TO PREVENT FURTHER RETALIATORY ACTIONS

BY SOUTH PLAINS SWITCHING, LTD. CO.
AGAINST PYCO INDUSTRIES, INC."

Puraiuuil 10 the Board \ decision served August 10. 2007, SOI IT1 PI AINS

S V V l l l l I I N G . LID. CO. (SA% 1 hereby replies in opposition to an'Tmergency Motion to

Prevent l-'urthei Retalialor> Actions by Soulh Plains Switching. Ltd Co Aginnht PYCO

Indus'.) ieb. [nc " (Motion j filed hy PYCO Industries. Inc (PYCO) on August 1, 2007

FOREWORD

SA>\ shows first that there is no legal justification tor the Motion SAW refers to an

InjuiKtiun issued h> Piesiding Judge Sam Medina of the 237n District Court of Lubbock County,

Texas, on October "J, 2006, that enjoins 1'YCO from crossing SAW*s wye track umil lunher

ordei of that Court (Slate Court Iniunclion) Appendix 1 attached to this Reply is a cup) of that

Suite Court Iniunclion.

Appendix 2 attached to ihis licpl> is the Verified Statement of Larry D \\ isener.

t SAW, which shows that there is no lacuialjubtificjiion foi the Motion cither. Mr



Lairy Wiener'* Statement also responds to numerous inaccurate and misleading statements in

PYCO's Motion and in the verified statement of Robert Lacy attached to that Motion

Appendix 3 attached to this Reply is the Verified Statement of Shad Wisuncr. a nicmbei

of SAW's train crew Mr. Shad Wisenci's Statement rebuts PYCO contentions about an incident

ilia: recenlU ocunred at and near the crossing

I. THERE IS 1NO LILGAL JUSTIFICATION FOR THE MOTION

The Stale Couit Injunction is controlling in regard to PYCO's legal inability to cross

S^V .s v*\c track (SVc Appendix 1 attached) That Injunction bars PYCO from ciossing

SA Ws wye track until further oidei of the Court The Court has not vacated nor dissolved the

Slate Couit luiLinciion It follows that PYCO continues to be prohibited hum crossing SAW'b

wye track

PYCO has lequcsicd the Board "to bar SAW and Choo Choo from anv form of

interference with I'YCO's use of the w\e crossing during WTL protocol hours'" (Mo'.iun at 10.

cmpluihib in ouginal) It is clear that the Board cannot grant that relief without running afoul of

ihe Stale Court Iniunction "I he Board does not have authority to set asulc or to disregard a valid

ui dm of a State Court.

In e.ssciiLe. the Moiion is a icquest for a declaratory ordci or advisory opinion Uut PYCO

has the light to cross the w\e track PYCO would present such an order or opinion to '.he 1 e\as

State Court as purported justification for dissolution ot the Stale Court Injunction

The Board should decline to issue such an order or opinion The Board recently refused

to do so in Mut-'linvrk'Q LocnHwtiw ami Car Repair Inc — I'eiitian/br Difclaraiwy Order.

-3-



2u05 S'l B LfciKlS :33 (Finance Docket No 14590, decision served June 6. 2005;, in

circumstances similar to ihose in the present case The Board there said (at *10-1 !)•

... At bottom. Mid-America is seeking a determination from the Supcrioi
Court thai it has a right under slate property law to continue using an access road
that has been used for more ihan 30 >cars as the only means to access the now
land-talked rail car repair facilities at Harwood Yard Given these circumstances,
it is reasonable ior the Superior Court to interpret anv state or local pioperty
interests applicable to this property and to resolve the panics1 dispute in the first
instance

PYCO has not produced dotumentation that would support its legal right to a pnvale

eiussiny uver S-\\\ "s wye track. As the Hoard recognised in Mm Mid-America Lvttinwttw case.

Mtpi'tt. it i> the Stale Court in the tirM instance that should determine whether or not, in the

absence of a written agreement to cross PYCO has a right to cross SA>V fs tracks under lexas

law ConsequentK. the Board should not interfere with the Texas Court's determination of that

Based on the foregoing. the Motion should be denied as legally unjustified.-'

ii. TIIEKF is NO FACTUAL JUSTIFICATION FOR THE MOTION

The Motion should also be denied because there is no factual notification for granting the

Motion PYCO does not have a legitimate need to cross SA^ "s wye track. PYCO has

11 Culinary to PYCO's aigumenl at page 4 ol the Motion, the Board's decision
seized June 21, 2U06 is not a final decision no longer subject to judicial review under the Ilobbs
Aei 1 he decision sci\ed June 21. 2006 is one ofa continuing series of decisions by the Board
pruMding for alternative rail service under 49 C FR Part 1146 and 1147. Alternative rail service
lias been in effect iiom January 26,2006 to the present and is continuing Judicial icview or. the
numerous decisions in\olvmg alternamc rail sen ice cannot be sought until alternative rail
scilive is tinnlI;, terminated, either b\ a petition to terminate or as a result of a decision in the
ttcder line proceedings
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aUcmnuve road access to its cottonseed stockpile. A continuous flow of trucks accesses the

htockpilc via thdi ionic. Clcaily, there is no emergency need lo cross SA\V"s inicks

Rclcrcncc is made lo the aliached verified Statement of Mi Larry L") Wisener. President

of SAW. for an explanation of why the Motion has not been factual 1} justified

CONCLUSION AND REQUESTED REI.1F.K

W! IERKFORE, for the reasons stated, the Motion should be denied.

Respectfully submitted.

SOLTH PLAINS SWITCHING, L'l D. CO
P 0 Box 64299
Lubbock, 1X79464-429^

Runln trnt

THOMAS F McFARLAND
THOMAS F McFARLANI), P C.
208 South LaSalle Street. Suite 1890
Chicago. IL 60604-1112
(.312)236-0204
(312) 201-9695 fax
mctarland@aol com

Attorney fnr Rcohcani

DUCDATE AuguM 15.2007
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NO. 2006-535j682

CHOO-CHOO PROPERTIES, INC. § IN THE 237TH DISTR1
§

v. § OF
§

PYCO INDUSTRIES, INC. . § LUBBOCK COUNTY, TE

TEMPORARY INJUNCTION

ON THIS DAY CAME ONJTO BE CONSIDERED in the above entitled and numbered

cause, the Verified Petition for Temporary Injunction filed by Plaintiff, CHOO-CHOO
I

PROPERTIES, INC., and due notice having been given, Plaintiff appeared by and through its

authorized representative and its attorney of record, and the Defendant, PYCO INDUSTRIES,
i

INC., appeared by and through its' authorized representative and its attorney of record, and

whereupon, the parties advised the court thai an agreement had been reached aft to the terms of a

Temporary Injunction to be entered by the court herein.

The court finds that the parties agreed on July 20, 2006, that PYCO INDUSTRIES, INC.,

would be allowed, for a period of thirty days, to use the crossing that goes from the east to the west

over the wye track located between the west PYCO plant and the east PYCO storage facility. The

parties agree that during that thirty-^ay period of time. PYCO may use the crossing to transport

cotton seed across the rail tracks owned by SOUTH PLAINS SWITCHING, LTD. CO., and

CHOO-CHOO PROPERTIES, IN]C., from thirty days tram the date that the payment of £750.00

to CHOO-CHOO PROPERTIES, INC., and the providing of a liability insurance certificate

naming CHOO-CHOO PROPERTIES, INC., and SOUTH PLAINS SWITCHING, LTD. CO.,
!

as an additional insured for all vehicles that pass over the crossing. The court finds that said

documents were delivered to counsel representing CHOO-CHOO PROPERTIES, INC., and

SOUTH PLAINS SWITCHING, 1JTD. CO.. on July 20, 2006.
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The court further finds that thirty days have elapsed since the date of the delivery of the

documents and therefore CHOO-CHOO PROPERTIES, INC., is entitled to a Temporary

Injunction in this case.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant, PYCO

INDUSTRIES, INC., its agents, servants or employees, are hereby ORDERED AND

COMMANDED forthwith to desist and refrain from directly or indirectly, individually or through

third parties, from trespassing upon the property of CHOO-CHOO PROPERTIES, INC., and

crossing the west end of the "wye" track located between PYCO INDUSTRIES, INC.'S plant to

the west and PYCO INDUSTRIES, INC.'S storage facility to the east, until further order of the

court

IT IS FURTHER ORDERED that trial on the merits of this cause is hereby set for the 1 7*

day of January, 2007.

The court finds that CHOO-CHOO PROPERTIES, INC, has already deposited the sum

of $5,000.00 with the Registry of the Court in connection with a Bond covering the issuance of a

Temporary Restraining Order in this case. The court finds that the $5,000.00 cash deposit is

sufficient Bond for the Temporary Injunction herein and shall serve as the Bond and security for the

Temporary Injunction granted by the court herein.

SIGNED this & day of O^X****™ _ , 2006.

Judge

JUDGE PRESIDING

OKXMHOO mOTORTIBB. MC. « PYCDINDUSTRB3 INC TEWOftMY INJUNCTION
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Finance Docket Nos 34870 & 34889

VERIHED STATEMENT OF I.ARRV I). W1SENER

I. Lany D Wisener. as of Jul> 1, 2007 assumed the position of President of SAW. 1 his

dcclaialion is being made on behalf of SAW.

The reason for me returning to m> tbrmer position as President is because of operational

negotiations with a potential new customer requesting to locale on SAW lines to ship between

500-700 cars per >eai. As this would involve silo locations and track construction, tbe owner ol

SA\\ asked me to return as President and I accepted

1 his is in response to Robert Lacy declaration of Julv .11.2007:

Why is P^ CO not using Plant 2 which is a larger, new facilil) tha: does eiuctK the samu

thing MS Plant 1 to store the cottonseed0 Why didn't PYOO place the seed pile at Plunl - where

ihc> ha\c direct uucea& * Didn't tliev learn anything bst yeai when ihe> had a problem'' Mr

L ai,\ alludes lo a pnvatc crossing o\cr SAW"* former wye Unck To dale. PYC O lias been

uiiabltr, even with BNSF assistance, to produce a ItMbe, license or an agreement providing for

PYCU's right to cross oxer the w>e tracks

1 am the ownei ol'Chuo Chno Properties (Choo Choo) Choo Choo is a legally-registered

frjnchise. incorpniaied in ihc State of I cxas That can be verified b> Mr Lacy at the Mate

1-ianchise Duard Mi Lac> neglects to inform the Board that it was Choo Chuo that allowed

30-day (.rossmij D( the w>e track in 2006

Mi I ac> contends that the Board's order dated August 3. 2006 invalidated SAW's deeds

prior lo Muy 5, 2000 to Choo Choo. C hoo Choo has no common carrier obligation and will



Finance Docket Nos 34870 & 34889
VS - Larry D Wiscncr

' Page 2 of 7

defend its right of ownership and pruperi) rights under Texas law against anyone that asserts a

false claim against it. whether district court, federal court or the supreme coin I.

Photo #1 .s looking west Iroin the cast s'do oflhe wye track into PYCO's Plant 1 It is

appaictit that theie is a large opcn-mr stockpile of cottonseed within PYCO's Plant 1 west of the

wye eiossing, as well as cast thereof It would appear that those t\vo cottonseed stockpiles are

equall\ susceptible to decay from heat Mr Lacy has mislead ihe Board by not disclosing the

existing cottonseed stockpile within the PYCO Pbnl

Mr I .aty's statement thai SAW staged an incident is not line. 1 he Hoard should look at

the so-eailcd "in\e&tigati\e" report Reference is made to the first paragraph of Mi Htmell's

suiement. As there dc.-.cnbcd PYCO employee M Ad«ims was headed west in the barricade circa

iind PYCO empluxec D Anthony was headed cast in the barricade aica The barricaded are:i WHS

the noithcrnmost lane ol'lhe westbound lanes (one lane)

I have contacted the same TXDO F officials that 1 had called before They denied making

j statement to PYCO that I was hysleric.il, as staled by 1 acy

SA\V adheres to protocol hours with respect lo SA\V yard use. SAW is not pre\ented

lrom conducting operations outside of protocol hours on portions oflhe railroad outside of the

S \\V Yaid trucks. What Mr Lacy is attempting to do is get this Board to restrict SAW common

camel obligations to the remainder of SAW customeis Opeialions south ol the SAW Yard and

east ol ihe SAW Yaid in no way can impede W'l LC SAW has received no complaints from

W I'LC on SAW operations



Finance Docket Nos 34870 & 34889
VS - Larry D Wisener

Page 1 of 7

The bairicades arc down and Photos #2 and M show both entrances (one on the cast side

ufihe tiacks and one on the \vest side of the tracks) to PYCO Photo #5 shows a PYCO truck

safely moving coiionseed

Mr Laey's statement that traffic officials may prevent PYCO's use of the sireei is not

substantiated As long as PYCO obeys basic traffic rules and regulations, there should be no

puihlcms

Photo */4 shovvb the impossibililv of ctn east bound \chiclc in a west bound lane to see

when the signal lights are actuated. a.s stated in the Ho well report

Mr. Howell's statement concerning my claim that PYCO's seed trucks almost caused u

major accident is accurate But what Mi Mowell reports in no way reflects the conversations that

I had with Mr Wilson of TXDOf Mi Gilbert's report does slate one accuracy, where he Males

that Mi V- isener refused to permit access u\er "MIS1* crossing Basically, the Gilbert and

l-Ioueli repeats aie ambiguous and misleading to this Boaid.

PYC'O's Motion to prevent "luithei retaliatoiy actions'' by SAW is akin to the classic

uimananled allegation, "do vou still beat your wife0" The Board cannot be called upon to

prevent "further" retaliatory actions because there has been no retaliation in the first place, when

thai leiin is properly understood Actions which PYCO and the Board have deemed 10 be

unwarranted retaliation instead have involved the withdrawal of pnvileges in regard to use ol

SAW's property which SAW was frev to extend to PYCO or not, in SAW's sole discretion

I'liiis. PYCO never had a right to operate a trackmubile on SAW's propeity SAW had a

light to permit such operation 01 not, without regard to an> other business dealings between



l-'mance Docket Nos 34870 & 34889
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SAW and PYCO SAW's withdrawal of PYCO's privilege to operate the trackmobile on SAW's

propei t> wa*. :i perfectly lawful excicise of SAW's dominion over iis property, not an unlawful

ivtahaloiy act.

SimiUuly. when ihe one-ycai term of SAW's lease of Track 9298 to PYCO expired, SAW

had a right to extend ihe term ofth.it lease or not. in SAW's sole discretion SAW's refusal to

cMend ihul lease lenn was a per feet l> lawful exercise uf SAW's dominion over its prupcit}. not

unkmlul retaliation

Along the same line*, no agreement lia& ever been produced by PYCO that would gi\e it

the light to cioss SAW's wye tiack SAW thus had the right to permit PYCO to cross that track

01 not, in SAW's sole discielion SAW's \\nhdra\val of P^C'O's privilege lo cross thai track was

(t perfectly lawful exeicise of SAW's dominion over its property, not an unwarranted retaliatory

act

The upshoi of the foregoing is that SAW was and is entitled by law to make such use of

Us own property as it sees fit. and that PYCO's allegations of retaliation have been umvdii anted

fiom the stait

In the Bonier* decision in Finance Docket No 34802. served June 21. 2006, at 6. the

[ioaiu rcTciitrd lo a pending request b> PYCO to the Texas Department oi lianspoilalion

('I XDOT; 10 LUivsiruci a new load access rrom PYCO's Plant 1 to PYCO's cottonseed stockpile

Subsequent to that Board decision. 1XDOJ appioxal \\asobtained. and the road access became

available At piescnt, therefoiv, PYCO has access to its cottonseed stockpile via a public road



finjnue Docket Nos 34870 & 34889
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I hni being the ea.sc. PYCO docs noi have an emergent.} need 10 crobs SA\V"s wye track lo access

that stockpile

PYCO wants the Board to toree SAW to relieve PYCO from Ihc elTects of PYCO's own

inadequate infrastructure, If LOtlnnsecd rots in the sun. why doesn't PYCO have indoor storage

for us LOllunseed1'1 ll it is impoitant for there to be unobstiucied access between cottonseed

supply and mil shipping facilities. \\h> isn't much or all of the PYCO cottonseed supply located

a: Plant 2. where there is adequate plant acreage on which to locate that supply close lo rail

shipping facilities? This whole pioblem started because PYCO lacked MI Hie lent pi i vale trackage

to accommodate a bumpei couon crop Now PYCO wants SAW to suffer even more because of

inadequate PYCO facilities) The Buaid should not allow PYCO to gel awa> with that

PYCO's allegation of SAW cars on the wye track in violation of a piotocol is very much

exaggerated Cars in SAW's account have been located on that track in \V1 L's operating

window on only one occasion in the more than 12-month period dining which the operating

piutiiLdls have been in effect That occurred as an operational necessity when RNSF lefuscd to

accept SAW s outbound interchange during SAW'i operating window Outbound cats had to be

placed on the w\e track to Icuvc room to icceive the anticipated inbound interchange from WTL

SAW's other tracks were full at the lime Apparently, this single instance did not cause any

upeiational issues for PYCO. no complaint was received by SAW The outbound interchange

Wits aiccpled by BNSF duimg the SAW operating window on the following day.

PYCO has resurrected its repealed contention that 1 told Mr Lacy of PYCO that PYCO

would have to try to figure out how to take care of itself That statement was taken out of its
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pinpcr conlcxi In so stating to Mr Lacy, 1 was advising PYCO that a subsequent purchaser of

SAW would he unlikeU lo continue the fu\orcd status that PYCO enjojed wuh SAW

llitk'kmrhile operation, lease uf 1 rack 9298. etc )

SAW ncvei ceased providing adequate, rail service to PYCO There \\as never a single

instance in which PYt'O ordeied a car and SAW failed to provide it, nor failed to provide it on a

mm:!} basis When PYCO increased its traffic in 2005, it ulili/ed SAW's infrastructure rather

ihan cuiMruclmg Us own inliusiructuie to handle the increased volume PYCO didn't want to

build infMsli ucture. nur to purchuM. it. nor lo pay for the use of it. but instead prevailed upon the

Board io lake u for them from SAW Now PYCO wants the Boaid to do Ihe same in icgard to

SAW s x\ye Hack, loi which PYCO does nol have an agreement to euwi The IJoaid should

icfiisc tu do so

This Boaid has nol receucd one iidditionul complaint from a current SAW customei aftei

the lorm letters (see Weaver ( i ra in Idler atldched) supplied by counsel for PYCO and signed

under pressure (as SAW has learned) from PYCO None of the letters sent to the Itaaid cited

acliuil iiKidents of inadequate scmcc but rather expressed a fear thai poor service "may occur" ut

some point in Uie future. (The Board should be advised ihui SAW vehemently opposes

Allci native Rail Service. Feeder Line Application and the finding of Public Convenience and

Vcessm). l-lcinson Hied a subsequent Complaint and misleads this Board about the necessity ku

i ic ubc ol [hen foimer lease a> the\ hod large aggregmc shipir.cnts for 1 ubbock Hanson ha^ not

cmiUklcd SAW nor shipped j Ham :oi unloading on llansun's former lease track SAW

contends Hanson and PYCO entered into a conspiracy lo harm SAW. decrease Us revenues, and
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keep oul competitors SAW has lecuivcd calls From aggregate competitors ofHjnsoi] and uas

unable 10 accommodate them with an unloading site SAW has also been unable to utilize the

Foimci Hanson liack for any purpose

Mr Lacy's statement at page 1 1 that PYCO is rail dependent is belied hy the steady

stream of trucks thai aie loaded with cottonseed directly from PYCO's stockpiles, and which

deliver that seed to many cattle leedlots in West Texas

I note thin Mi. Lacy stated at page 4 that most of us sale* ofcottonsecJ for livestock tied

are to Penny Newman Grain Company. SAW has shown that Penny Newman is boih u>nMgnor

and consignee on approximately two-thirds of all rail shipments from PYCO facilities at

Lubboi-k The Board cannot reasonably take action in regard to those shipments without ha\ing

been lequestcJ to do so by Pcnnv Newman As the Board knows, Penny Newman is not a party

to these proceedings Penny Newman has not requested that the Hoard take any action in regard

LO its shipments
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31 July 2006
by express service

Hon- Yeraon Milliams
Secretary
Surface transportation Board
1925 K streeW H.H-
Hashineton, D.C. 20423-0001

Re: PTCCO Industries, Inc. — feeder tine Application —
South Plain* Switching, f.D. 34*90 and F.D, 34844

Dear Mr. Secretary:

this letter ia on behalf of WflnaT &-*,/ . Outf local rail
«ftrvlct ic currently pron4«4 by South Plains

PVCO ZnduatxlfiSr Inc., originally fil«d a fae4«r line
application fcur all o£ th« 5AH ayattm, and at l«»»t for the portion
called Ueernatlm Two (that serving PYOO* Ateebucy and Conpre»») .
In this Board' 3d*ci»i6ri In the above docker dated July 3, 2006,

STB «llow«d the feeder line application to go forward Cor
Alternative Two only, .on the ground that -a majority of shippers had
not filed acatenent* indlca.tt.Off that they believed SW a*j?vice wa*
Inadequate. la « decision isaiwd Ally 21, 2006, the Board
indicated that XaokuH Junction Fallwsy Coj^any (KJKf) could saeK to
file a competing application for the entire line*

Ke concur that service by SAH is no longer adequate or
reliable as' to ourselves. Aa PV00 «hoH* in its Feeder Line
Application, there ace Instance* in which SMt jiacagGMnt ha« '̂ lown
up" at: shippara *rtio xalae isacea with their aervloer and has
threatened retaliation. This h«« happened to bgth large stippwrs
IV7CO itself) v wall a* amall ahippara (VI Plains Bag and
Bagging!- 'bia risk of retallatioa renders MW undopendable end
inadequate. If anyone is pernitted to acquire all SAM lines, it
should be PICO pursuant to Lts feeder line application. ' He support
PYCO' a -applicacion, 'and request that PVCd be permitted to acquire
the entire SAW systea. Ke do not believe that KJW uould be a
amterial iwprovtftBot over 3KK and we do- not support KJfQT* s efforts
to file a competing application, or ics application if filed.

Xn order to aininlze the retaliation against UB/ we request
that thia Board act to authorize PTCOf* fvedvr line n0qi.iiBitioji **
aoon as possible/ and certainly by October 23* 2006.

thank you for your assistance in this matter.
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WH-ttl-fiWbUBtl

Kt*p«eefully subniet^d.

tel auribort

Encls. lorig. and 10 to STB)

cc. Thomaa f
208 South L«S»ll* St.r Suit* 1890
Chicago, IL 6060*-1112

. counsel for SAW

A. Kulllna,
Bakor 6 Mill« .
2481 Pwnnfylvaala Av»;, N.W-

, D.C. 20037
K03K*

Charles H» Montanga,
426 NW I62d St.
Seattle, HR 98VH

couns«l for PYOO



MPursuant to 28 U.S.C.§ 1746, 1 declare and verify under penalty
of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed

"

LanyorWiSener
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Finance Docket Nos. 34870 & 34889

VERIFIED STATEMENT OF SHAD WISENER

My name is Shad Wiscncr. 1 am a member of the tram crew of South Plain* Switching.

\ Id C'o (SAW) al Lubbuck. Texas. 1 have previously provided sworn testimony in tins mailer.

\1\ auieiil sialemeni reldlcs to the allegedly "staged" incident al SAW's 34lh Street crossing.

K-I cued tu HI page 4 oi the Supplemental Declaration of Robert Lacy filed as part of PYCO's

"Emcigcncy Motion" on August 1. 2007.

Concerning the incident in 34* Street crossing I submit the following I was indeed on the

tiam headed south toward 34>h Street and would note that Mr Les 1-lowcll gives perhaps the best

indication of the lack ol organisation and disregard for safety exhibited by PYCO as it pertains to

this dossing PYCO had barricaded the iiurih most wvsiboand lane for its use to transfer

columned fio:n its stockpile to its plant As Mr. Adams was headed west within '.he barricade

aieu. and Mr Anthony was headed cast vulhin the barricade area, a head-on collision was

immmeni had the respective trucks not been stopped by warning horns and subsequent sounding

ut the SAW irain After the tram passed the eastbound truck had to back into the P\ CO "Globe

entrance" in order to allow the west bound truck to enter the plant entrance "1 heie uould have

been no room for the trucks to pass by each othci within the barricade area

'I he assertion that SAW did not sound the horn until it had entered the crossing is totally

false The tiucks slopped when the SAW did sound the warning horn and the warning signals

were activated The concern for the SAW crew was that it appeared that the west bound truck

uas perhaps not going to wait on the train and sped up momentarily as if to try to "beat" the
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Ham \ole well thai the euslbuuni.1 duck wa> mo\ing against the How of traffic and would have

a view uf tho back of the warning signals.

SAW indeed takes solely ven seriously and I personally resent the accusation that we

would have conln\ud un incident thai would compromise the safel> of anyone, be it SAW

pcrMinnel. PYCO employees, or the moionng public The black SUV did indeed dan through

the uossmg, adding to the potential tui an accident Peihaps that was due to the con fLib ion that

llie I'M'O bainer ivstem cieated Peihap.i n wab due lo the PYCO trucks and bzimcades

obstructing the view of the oncoming train Perhaps due lo the caution (slow speed) used by

SAW in approaching the ciosaing "I he driver uf the SUV fell it sate to proceed I don't know

wh> i\ proceeded, JIM thai it did Fortunately for even one, ihcrexvas not an accident PYCO's

subsequent placement of a llngman :il the crossing was probably something they should h<i\e

dune to begin ui th

One mi»\ note as well thai Ihe barricading of 34h Street was totally unnecessjrj as the

PYOO tiucks can enter 34 ' and proceed east to the new enhance lo Ihe seed storage arou and

le-eiuer 34" and pioceed west In the "Globe street" eninince wiihoul needing lo move tiiiLks

against the How of traffic, or reducing Ihe westbound traffic to one lane To somehow claim this

ab cxpcnsiw .-.eems a bit of a stretch 1 travel 34'" Street regularh and have incurred no added

expense by doing so



"Pursuant to 28 U.S.C. 1746,1 declare and verify under penalty of perjury under the
laws of the United States of America that the foregoing is true and correct."

Executed

Shad Wisener
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